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MEET COHNREZNICK – OPTIMIZING PERFORMANCE
CohnReznick’s Government Contracting
Industry practice helps federal contractors
optimize performance by providing strategic
advice on compliance and federal regulations,
while also providing a range of audit, tax, and
business advisory services.

We provide full life-cycle support of your
contract, and as you seek to grow, we help
you stay ahead of the curve by implementing
proactive strategies to increase profitability
and competitiveness, while minimizing the
costs and effects of regulatory
noncompliance.
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MEET CENTRE LAW & CONSULTING
LEGAL SERVICES

GSA/VA SCHEDULE CONSULTING

TRAINING COURSES

Centre offers big law experience and
talent with small firm personal attention.
We provide effective and cost-efficient
legal services to federal government
contractors. We routinely represent
clients before federal and state courts,
the agency Boards of Contract
Appeals, and the U.S. Government
Accountability Office.

Centre’s consultants are GSA and VA
Schedule experts with a combined 30 years
of federal contracting experience. We have
obtained and managed GSA Schedule
contracts for both Fortune 500 companies
and small businesses.

Centre is a leader in providing awardwinning public and in-house training to both
federal contractors and government agency
personnel. Our classes cover a full range of
industry topics and are taught by staff
comprised of successful consultants and
attorneys with over 30 years of experience.

AREAS OF PRACTICE:
• Claims and Disputes
• Terminations
• Bid Protests
• Labor & Employment Law and
Service Contract Labor Standards
• Buy American Act & Trade
Agreements
• Data Rights, Licensing, Cyber
• Prime Subcontractor Litigation

WE PROVIDE:
• Preparation, Submission, and
Negotiation of new GSA/VA Schedules
and option renewals
• Solutions for compliance issues
• Assistance with IOA assessments and
OIG audits
• Schedule maintenance including
modifications and SIP uploads

WE PROVIDE:
• Certified Schedules Contracts Manager
(CSCM)
• NCMA Education Partner Certified
• CLPs, CPEs, CLEs
• HRCI Recertification Credits
• DAU and FAI Equivalent Provider

3

PLEASE READ
Any advice contained in this communication, including attachments and enclosures, is not
intended as a thorough, in-depth analysis of specific issues. Nor is it sufficient to avoid taxrelated penalties. This has been prepared for information purposes and general guidance only
and does not constitute professional advice. You should not act upon the information contained
in this publication without obtaining specific professional advice.
No representation or warranty (express or implied) is made as to the accuracy or completeness
of the information contained in this publication, and CohnReznick LLP, its members, employees
and agents accept no liability, and disclaim all responsibility, for the consequences of you or
anyone else acting, or refraining to act, in reliance on the information contained in this
publication or for any decision based on it.
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AGENDA
• Terminations – The Legal Angle
• REAs vs. Claims – The Legal Angle
• Overview of Cost Entitlements

• What to Expect in an Audit
• Takeaways
• Q&A
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TERMINATIONS – THE LEGAL ANGLE

TERMINATION
Termination for
Convenience
(T4C)
• Contractor gets paid for work
delivered and accepted, work in
progress (with profit), and settlement
proposal expenses (without profit)

Termination for
Default
(T4D)
• Contractor gets paid only for work
delivered and accepted

• Contractor may have to pay

• Contractor not liable for reprocurement costs or damages

- Excess re-procurement

• Potential REA recovery for lost
productivity on work not terminated

- Consequential damages

- Incidental damages

Partial terminations and stop work orders may be used to address specific
performance issues on complex, multifunction contracts
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TERMINATION FOR CONVENIENCE
• Basis
- In Government’s Best Interest (e.g., war stopped, facility was
closed, Congress failed to appropriate money)
• Procedures
• Termination Settlement Claims
- 1 Year
- Cost and Profit
- Limit (original contract price)
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TERMINATION FOR DEFAULT
•

Basis
-

•
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Failure to Timely Deliver or Perform
Failure to Make Progress (endanger performance)
Breach of Material Term
Anticipatory Repudiation

Notices
- Cure Notice/Show Cause Notice

CONSTRUCTIVE TERMINATION FOR CONVENIENCE
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DEGREES OF REMEDIES
Depending upon the evaluation of the seriousness of the unsatisfactory
performance, the Contracting Officer may choose from a variety of courses of
action including:
• Provide notice to the contractor of the particular deficiency and obtain a
commitment for appropriate corrective action.
• Extend the schedule of work if excusable delays in performance are
involved.
• Withhold payments in cases where the contractor fails to comply with
delivery or reporting provisions.
• Terminate the contract either for convenience or default.
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CURE NOTICE
• If a contract is to be terminated for default before the delivery date, a “Cure Notice” is
required by the Default clause. Before using this notice, it must be ascertained that an
amount of time equal to or greater than the period of “cure” remains in the contract
delivery schedule or any extension to it. If the time remaining in the contract delivery
schedule is not sufficient to permit a realistic “cure” period of 10 days or more, the
“Cure Notice” should not be issued.
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SHOW CAUSE
• Show cause notice. If the time remaining in the contract delivery
schedule is not sufficient to permit a realistic “cure” period of 10 days or
more, a “Show Cause Notice” may be used. It should be sent
immediately upon expiration of the delivery period.
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REA’S VS. CLAIMS – THE LEGAL ANGLE

OVERVIEW OF CHANGES
• Unilateral
• Bilateral

• Constructive
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CHANGES – FIXED PRICE (AUG 1987) FAR 52.243-1
(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one or more of the following:

(1) Drawings, designs, or specifications when the supplies to be furnished are to be specially
manufactured for the Government in accordance with the drawings, designs, or specifications.
(2) Method of shipment or packing.
(3) Place of delivery.
(b) If any such change causes an increase or decrease in the cost of, or the time required for, performance of
any part of the work under this contract, whether or not changed by the order, the Contracting Officer shall
make an equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the
contract.
(c) The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt
of the written order. However, if the Contracting Officer decides that the facts justify it, the Contracting Officer
may receive and act upon a proposal submitted before final payment of the contract.
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CHANGES – FIXED PRICE (AUG 1987) FAR 52.243-1 (CONT.)
(d) If the Contractor’s proposal includes the cost of property made obsolete or excess by the change, the
Contracting Officer shall have the right to prescribe the manner of the disposition of the property.

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, nothing in this
clause shall excuse the Contractor from proceeding with the contract as changed.
(End of clause)
Alternate I (Apr 1984)
If the requirement is for services, other than architect-engineer or other professional services, and no
supplies are to be furnished, substitute the following paragraph (a) for paragraph (a) of the basic clause:
(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make
changes within the general scope of this contract in any one or more of the following:

(1) Description of services to be performed.
(2) Time of performance (i.e., hours of the day, days of the week, etc.).
(3) Place of performance of the services.
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REQUEST FOR EQUITABLE ADJUSTMENT (REA)
• “Claim,” as used in this (disputes 52.233-1) clause, means a written demand or
written assertion by one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or interpretation of contract terms,
or other relief arising under or relating to this contract.

• However, a written demand or written assertion by the Contractor seeking the
payment of money exceeding $100,000 is not a claim under the Act until certified.

• A voucher, invoice, or other routine request for payment that is not in dispute when
submitted is not a claim under the Act.

• The submission may be converted to a claim under the Act, by complying with the
submission and certification requirements of this clause, if it is disputed either as to
liability or amount or is not acted upon in a reasonable time.
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EQUITABLE ADJUSTMENT VS. CLAIM
• Equitable adjustment (under Changes clause) is a request
for adjustment for a stated reason. Doesn’t “ripen” into a
claim until/unless there is some kind of disagreement.
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ELEMENTS OF A CLAIM (FAR 52.233-1)
• Written Demand or Assertion
• Seeking as a Matter of Right
• Payment of Money in Sum Certain, OR
• Adjustment or Interpretation of Contract Terms, OR
• Other Relief under the Contract

• AND Certified if over $100,000
“I certify that the claim is made in good faith; that the supporting data are accurate and complete to the
best of my knowledge and belief; that the amount requested accurately reflects the contract adjustment for
which the Contractor believes the Government is liable; and that I am duly authorized to certify the claim
on behalf of the Contractor.”
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DISPUTES PROCESS
• Request Final Decision
• Appeal to Board of Contract Appeals or Court of Federal Claims
(COFC)
‒ Board Appeal within 90 Days
‒ COFC within 1 Year
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THE UNITED STATES COURT SYSTEM
Supreme Court of the US

US Courts of Appeals

US Court of Appeals

12 circuits *

for the Federal Circuit**

US Tax Court

94 district courts
(includes 3
territorial courts:
Guam, Virgin
Isles, N. Mariana
Islands)

US Court of
International
Trade

* Also reviews cases from a number of federal
agencies

US Court of
Federal
Claims

BCA’s
Agency Boards of
Contract Appeals
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US Courts of Military Appeals

US Court of
Veterans
Appeals

Army, Navy,
Marine Corps,
Air Force, and
Coast Guard
Courts of
Military Review

**Also receives cases from the ITC, the Merit Systems
Protection Board, the PTO and the BCA.

OVERVIEW OF COST ENTITLEMENTS

CohnReznick LLP

TERMINATION AREAS OF COST
Overriding Objective: Fair Compensation; compensate Contractor fairly
for work done and preparation made for terminated portion of contract,
including reasonable allowance for profit. (FAR 49.201)

• Matter of Judgment and cannot be measured exactly
• Use of business judgment as distinguished from strict accounting
•
•
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principles
Cost and accounting data as guides, not rigid measures for ascertaining fair
compensation
Amount of record-keeping, reporting and accounting related to the settlement
should be kept to a minimum compatible with reasonable protection of public
interest

TERMINATION AREAS OF COST
• So while perfect accounting records are not required, support must be more
than mere speculation. Bare cost summaries without any underlying
documentation constitute mere speculation and do not discharge the
contractor’s burden of proving that the purported costs were in fact incurred.
• “Under a termination for convenience, a contractor has the burden of
proving costs incurred.
• Damages must be substantiated and supported by a preponderance of the
evidence.
• Mere allegations without substantiated explanatory facts that support the
statements are not sufficient to carry the necessary burden of proof.

25

TERMINATION AREAS OF COST
• Cost Contracts (SF 1437)
• Fixed Inventory Basis (SF 1435)
• Total Cost Basis (SF 1436)
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CLASSIFICATION OF COST – FAR 31.205-42
• Common Items – reasonably usable on other work, with exceptions
• Costs Continuing after Termination – not negligent or willful failure to
discontinue
• Initial Costs – nonrecurring and starting load costs not absorbed or included as
indirect costs
• Loss of Useful Value – special equipment, tooling and machinery not already
expensed
• Rental Under Unexpired Leases – given efforts to reduce the costs
• Alteration of Leased Property – alteration were necessary
• Settlement Expenses – Accounting, legal and clerical costs necessary
• Subcontractor Claims – allocable portion plus your applied indirect costs
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TERMINATION AREAS OF COST
• Direct Material
• Direct Labor

• Indirect Factory Expense/G&A
• Other Costs
• Fee/Profit
• Settlement Expenses
• Settlement with Subcontractors

• Miscellaneous (other form line items)
• Special Tooling and Special Test Equipment
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WHAT IS AN REA?
• Equitable adjustments result from changes made by the contracting
officer within the general scope of the contract

• Contractor is requesting an adjustment to contract terms to reflect
amounts that the contractor believes the government is liable for
• The equitable adjustment should be based on the difference between the
reasonable cost of performing the contract without the change and the
reasonable cost of performing with change
• Equitable adjustments can be for:
- Addition of work
- Deletion of work
- Substitution of work
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COST DATA IN AN REA
When an REA applies to work that has already been
completed or substantially complete, the allowable
costs should be determined based on actual cost data
When an REA has judgmental estimates, contractors
must fully disclose all data used to prepare the
estimates including any cost data that is factual and
verifiable.
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REA/CLAIM AREAS OF COST
• Labor
• Material

• Subcontracts
• ODC
• Indirect
• REA or Claim Preparation Costs
• Construction Contract Specific Costs

• Total Cost or Modified Total Cost Method
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REAS
• A request for an equitable
adjustment is to adjust the
contract price or the delivery
schedule based on a change to
the contract.
• Considered collaboration
between the contractor and
contracting officer
• Costs to prepare an REA are
allowable
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CLAIMS
• FAR 2.101 defines claim as a “written
demand or written assertion by one of
the contracting parties seeking, as a
matter of right, the payment of money in
a sum certain, the adjustment or
interpretation of contract terms, or other
relief arising under or relating to the
contract. However, a written demand or
written assertion by the contractor
seeking the payment of money
exceeding $100,000 is not a claim
under 41 U.S.C. chapter 71, Contract
Disputes, until certified as required by
the statute. A voucher, invoice, or other
routine request for payment that is not in
dispute when submitted is not a claim. ”
• Costs to prepare a claim are not
allowable

ENTITLEMENT AND QUANTUM
• Entitlement: Legal question of whether the contractor has been impaired
by the Government action and therefore has a right to a monetary
adjustment.
• Quantum: the amount of monetary adjustment.
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COST ENTITLEMENTS
• Focus should be on the isolation of incremental cost increases
(reasonable costs that would not have been incurred “but for” the
asserted Government action or inaction) for which the contractor can
demonstrate a logical causal connection to Government-directed-out-ofscope work or other Government actions or inactions – DCAA Claim
Audit, Delay – Disruption Audit Program

• Auditors will be ensuring if the costs in the submission are not already
provided for under existing contract provisions
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FAR 52.243-6 CHANGE ORDER ACCOUNTING
•
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The Contracting Officer may require change order accounting whenever the
estimated cost of a change or series of related changes exceeds $100,000. The
Contractor, for each change or series of related changes, shall maintain
separate accounts, by job order or other suitable accounting procedure, of all
incurred segregable, direct costs (less allocable credits) of work, both changed
and not changed, allocable to the change. The Contractor shall maintain such
accounts until the parties agree to an equitable adjustment for the changes
ordered by the Contracting Officer or the matter is conclusively disposed of in
accordance with the Disputes clause.

FAR 43.203 PROCEDURES
• “Contractors’ accounting systems are seldom designed to segregate
the costs of performing changed work. ”
• Contractors should be considering:
- Nonrecurring costs
• Engineering/Re-engineering costs
• Rework

- Costs of added distinct work caused by the change order
• New subcontractor/equipment

- Costs of recurring work
• Labor/materials/travel
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COST OR PRICING DATA
• The "Truth in Negotiations Act" (10 U.S.C. 2306a), and FAR 15.403-4
requiring certified cost or pricing data, apply to termination actions. For
termination settlement proposals exceeding $2,000,000, the contractor
must certify that the cost or pricing data submitted was accurate,
complete, and current as of the date of agreement on the settlement.
• As prescribed in DFARS 252.243-7002, an REA (proposal) that exceeds
the Truth in Negotiations threshold should be submitted with certified
cost or pricing data in accordance with FAR 15-403-4 unless it meets
one of the exceptions in FAR 15.403-1(b). The REA must include the
certified cost or pricing data in the format indicated in FAR 15.408, Table
15-2, unless the contracting officer accepts another format.
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COST OR PRICING DATA
• Cost or pricing data is not specifically required for a CDA claim. FAR
52.233-1 does not prescribe a format. For contractor demands for
immediate payment of money exceeding $100,000, the CDA requires the
prime contractor to certify the claim even when placed into alternative
disputes resolution (ADR).
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“SUM CERTAIN”
• Claim against government may be thrown out for using qualifiers that are
not “sum certain” like “approximately”, “at least”, “no less than”, “well
over”, “in excess of”
• Although estimates may be used to support a claim, the estimating
methodology should be clearly explained.
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COVID-19 POTENTIAL REAS
• Indirect rate changes
- Additional leave
- Additional indirect labor (plus applicable indirects)
- Related legal/accounting costs

• Section 3610 (Approved Direct Labor Ready State Costs)
- Each agency has different rules

• All REAs/Claims must reflect impacts of:
- CARES Act tax credits
- PPP loan forgiveness
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WHAT TO EXPECT IN AN AUDIT

CohnReznick LLP

KNOW THE KEY STAKEHOLDERS
• Agency contracting personnel
- Contracting Officer
- Contracting Officer’s Technical Representative
- Administrative Contracting Officer

• Agency supporting personnel
-

DCMA
DCAA
Cost/Price Analysts
Other Auditors

• Contractor Personnel
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PM
Project controls staff
Accounting/finance
Legal

DCAA AUDITS - CAM
• DCAA “Playbook” can be found in the Contract Audit Manual Chapter 12,
Auditing Contract Termination Delay Disruption and Other Price
Adjustment Proposals or Claims
- Contract Termination Procedures – Overview
- General Audit Guidance for Terminations of Negotiated Contracts

- Auditing Terminations of Fixed-Price Contracts
- Auditing Terminations of Cost-Type Contracts
- Continued…
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DCAA AUDITS - CAM
• DCAA “Playbook” can be found in the Contract Audit Manual Chapter 12,
Auditing Contract Termination Delay Disruption and Other Price
Adjustment Proposals or Claims
- Requests for Equitable Adjustment and Claims – Overview
- Requests for Equitable Adjustment or Claims – General Audit Guidance

- Auditing Submissions under the Changes Clause
- Auditing Delay/Disruption Requests for Equitable Adjustment or Claims
- Claims for Extraordinary Relief
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DCAA AUDIT PROGRAMS
• Audit programs are available on the DCAA website!
- 17100 Audit Program for Termination

•
•
•

Cost Contracts
Fixed Inventory Basis
Total Cost Basis

- 17200 Audit Program for Claim Audit,

• Delay – Disruption
• Other
https://www.dcaa.mil/Guidance/Directory-of-Audit-Programs/
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DCMA MANUAL
• Manual 2501-06 Terminations
- General Issuance Information

- Responsibilities
- Termination for Convenience Procedures
- Unilateral and No Cost Settlement Procedures
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ADEQUACY REVIEW
• REA/Claim – Proposal Adequacy Checklist; Other Audit Guidance Claim
Audit – Screening Checklist

• Termination checklists available on DCAA website
- Cost Contracts
- Fixed Inventory Basis
- Fixed Tool Cost Basis
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SUBMIT AN ADEQUATE REA COST PROPOSAL
FAR 15.408, Table 15-2 Instructions for Submitting Cost/Price Proposals
Instructions for Submitting Cost/Price Proposals When Certified Cost of Pricing Data Are
Required (generally >$2M)
• Common inadequacies/challenges:
- Part II/Section A – Materials and services
• Perform/submit price/cost analyses of all subcontractor proposals

- Part II/Section D – Other Costs
• Provide bases for pricing

- Part III/Section B – Format for Submission of Line Item Summaries/Change Orders,
Modifications, and Claims
• Separate columns for estimated cost of all work deleted (not the original proposal
estimates!), cost of deleted work already performed, and references (the submission
should come with references to support and shouldn’t wait for the audit request)
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SUBMIT AN ADEQUATE REA COST PROPOSAL
• DFARS Proposal Adequacy Checklist (DFARS 252.215-7009)
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AUDIT RISK ASSESSMENT
• Entrance/Walk-through
• Background information

• Chronology of significant events/timeline
• Permanent files
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AUDIT FIELDWORK
• Evaluate:
- Was amount proposed incurred or estimated

- Source documents to establish incurred costs
- Cost are correctly allocated or charged
- Cost are allowable per FAR 31.205 and contract provisions
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EXIT CONFERENCE
• Factually based findings may be discussed (especially if based on
incurred costs)

• Other findings may not be revealed due to judgmental differences (CO
may provide these during negotiations)

• Demonstrate gray areas in the criteria and why you think you’re right.
(You can give “reasonable” doubt, the Contracting Officer can use that to
justify not sustaining the costs at all or less than the questioned costs.)

• Be ready to write a response to any findings within a short period of time.
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BEST PRACTICES
• Contractors should:
-

Treat as a project

-

Appoint project manager

-

Establish charge number

• Proper treatment of previously indirect work reclassified as direct work
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BEST PRACTICES
• Contractors should:
- Manage and monitor communication
• Management & Team
• Contracting Officer & Representatives (e.g. Plant Clearance
Officer, auditor, Technical, etc.)

• Subcontractors & Suppliers
• Track communications
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BEST PRACTICES
• Contractors should (depending on size/complexity of organization and
value):
- Organize a termination team
• Operations
• Human Resources
• Inventory Manager
• Accounting / Program Control / Pricing
• Contracts / Subcontracts / Purchasing
• Outside expertise, Legal, CPAs, Consultants

- Prepare and implement settlement plan
- Track cost value and funding
- Develop a settlement proposal (i.e., report)
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2022 GAUGE BENCHMARKING SURVEY
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GOVERNMENT CONTRACTING RESOURCES

For more government
contracting insights, visit our
GovCon360o Resource Center at
CohnReznick.com/GovCon360
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QUESTIONS? CONTACT US
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